United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



* y 


TRANSCRIPT OF RECORD. 


V 


Court of Appeals of the District of Columbia. 


APRIL TERM, 1923. 


No. 396 



KENNETH L. FRYE, TRADING AS KLINE CAR SALES CO., 

APPELLANT, 


vs. 

\ 

NOAH H. LYON 


988 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


= 


FILED FEBRUARY 19, 1923. 

t 

PRINTED APRIL 3, 1923. 


s 




















Court of Appeals of the District of Columbia. 

APRIL TERM, 1923. 

NO. 3961. 

KENNETH L. FRYE, TRADING AS KLINE CAR SALES CO., 

APPELLANT, 

vs. 

' NOAII H. LYON, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print. 


Caption . a 1 

Declaration in replevin. 1 1 

Affidavit of Noah II. Lyon. 1 2 

Plea . 2 2 

Joinder in issue. 2 2 


Memoranda: Jury sworn and respited; verdict for plaintiff for 
possession of property, &c.; motion for a new trial filed and 


entered . 3 A 

Motion for a new trial overruled; judgment on verdict ordered; 

judgment . 3 3 

Appeal noted. 4 3 

Memoranda: Supersedeas bond approved and tiled; time to sub¬ 
mit bill of exceptions extended; bill of exceptions, notice of, 

acknowledged . 4 3 

Order making bill of exceptions part of record. 4 4 

Assignment of errors. 5 4 


Jrnu & Detweii.er (Inc.), Printers, Washington, I). C., March 2G, 1923. 













11 


INDEX. 


Designation of record. 

Clerk’s certificate. 

Rill of exceptions. 

Testimony of Kenneth L. Frye. 

Norr H. Lj-on. 

John Robey Gibbons.. 
Anna Bertha Corson.. 
Gladys Lucille Hughes 

William M. Hicks. 

Joseph B. Gulli. 

Alexander C. Frye_ 

Kenneth L. Frye. 

N. H. Lyon. 

Kenneth L. Frye. 

Jury charge of the court. 


Original. 

Trint. 

G 

4 

8 

5 

0 

G 

9 

G 

1G 

12 

29 

20 

31 

20 

31 

21 

32 

21 

33 

o*> 

^ —■ 

35 

23 

37 

25 

39 

20 

40 

20 

41 

27 


















Court of Appeals of the District of Columbia, 


No. 3961. 

Kenneth L. Frye, &c., Appellant, 

vs. 

Noah H. Lyon. 


a Supreme Court of the District of Columbia. 

Law. No. 66263. 

N. H. Lyon, Plaintiff, 
vs. 

Kenneth L. Frye, Trading as Kline Car Sales Co., Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration in Replevin. 

Filed January 5, 1922. 

In the Supreme Court of the District of Columbia. 

Law. No. 66263. 

N. H. Lyon, Plaintiff, 
vs. 

Kenneth L. Frye, Trading as Kline Car Sales Co., Defendant. 

The plaintiff sues the defendant for unjustly detaining his, said 
plaintiff’s goods and chattels, to wit: one Kline automobile car, road¬ 
ster, engine No. L 25-7R 7889, Maker’s No. 7563, made in the year 
1920, of the value of $1,100. And the plaintiff claims that the same 
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be taken from the defendant and delivered to him; or, if it is 
eloigned that he may have judgment for the said value and all mesne 
profits and damages, which he estimates at $1,100 besides costs. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

For Plff. 


Affidavit. 

******* 

Noah H. Lyon, being first duly sworn says that he is the plaintiff 
in the above-entitled cause and that according to his information 
and belief he the plaintiff is entitled to recover possession of 
2 the chattels proposed to be replevied, being the same described 
in the declaration. lie further says that the defendant de- 
tains the same. He further says that said chattels were not subject to 
such detention, and were not taken upon any writ of replevin be¬ 
tween the parties. 

NOAH II. LYON. 

Sworn to before me and subscribed in my presence this 4th day of 
January, A. D., 1922. 

[seal.] MADALEN DINGLEY, 

Notary Public, D. C. 


Plea. 

Filed January 31, 1922. 

******* 

Comes now the defendant and says that he is not guilty in manner 
and form alleged in the declaration filed herein. 

H. S. BARGER, 

C. R. AHALT, 

Attorneys for Defendant. 

Joinder in Issue. 

Filed February 2, 1922. 

******* 

The plaintiff joins issue upon the pica of the defendant, Kenneth 
L. Frye, trading as Kline Car Sales Company, to the declaration 
filed herein. 

DANIEL T. WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Plaintiff. 
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3 Memoranda. 

October 17, 1922.—Jury sworn and respited. 

October 19, 1922.—Verdict for possession of property replevied, 
valued at $600.00 and damages assessed at one cent. 

October 25,1922.—Motion for new trial filed and entered. 

Supreme Court of the District of Columbia. 

Friday, October 27th, 1922. 

Session resumed pursuant to adjournment Hon. A. A. Hoehling, 
Justice presiding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of 
record and thereupon the motion for a new trial filed herein hav¬ 
ing been heard and considered, it is ordered that said motion be 
and the same is hereby overruled and judgment on verdict is or¬ 
dered. Wherefore, it is considered that plaintiff recover of defend¬ 
ant and Theodore [Michael, his surety, the sum of Six Hundred 
Dollars ($600.00), to be discharged by return of the property re¬ 
plevied to the plaintiff within ten days hereof. 

Further it is considered that plaintiff recover of said defendant 
and surety his costs of suit to be taxed by the clerk and have execu¬ 
tion thereof, and on failure of defendant to return the prop- 

4 erty as aforesaid, execution be also had for said sum of Six 
Hundred Dollars. 

From the foregoing judgment the defendant by his attorneys, in 
open court notes an appeal to the Court of Appeals whereupon, the 
maximum of an undertaking to operate as a supersedeas is hereby 
fixed in the sum of One Thousand Dollars, or for costs only, in the 
sum of One Hundred Dollars. 

Memoranda. 

November 8, 1922.—Supersedeas bond approved and filed. 

December 11, 1922.—Time to submit bill of exceptions extended 
from day to day, to and including January 17, 1923. 

January 3,1923.—Notice of submission of exceptions and acknowl¬ 
edgment, filed. 

Supreme Court of the District of Columbia. 

Wednesday, January 3rd, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 
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Comes now as well the plaintiff as the defendant by their re¬ 
spective attorneys of record and thereupon the defendant by his 
said attorney submits to the Court the Bill of Exceptions taken at 
the trial of this cause, and prays that the same be signed 

5 and made of record nunc pro tunc, which is hereby accord¬ 
ingly done. 

Assignment of Errors. 

Filed January 3, 1923. 

* * * * * * ♦ 

The trial court committed errors as follows: 

1. The court erred in permitting the witness Lyon to give testi¬ 
mony tending to show that defendant Frye represented the auto¬ 
mobile sold to him to be a 1922 model, because such testimony 
tended to alter, vary, and contradict the terms of the written con¬ 
ditional bill of sale. 

2. The court erred in admitting in evidence the letter dated De¬ 
cember 10, 1921, and delivered by Lyon to Frye. 

3. In refusing to permit the witness Hicks to testify from his ex¬ 
perience whether, in 1921, the Kline factory was putting out its 
cars by series designation or yearly designation. 

4. In telling the jury, under all the circumstances of this case, and 
after their announcement of their inability to agree, that a sealed 
verdict would be left for them to sign and return if they did agree. 

5. In overruling Frye’s motion for a new trial and entering judg¬ 
ment on the verdict in this case, because— 

(a) Said verdict is contrary to the instructions of the court; 

( b ) Said verdict is at variance with the theory on which this 
case was tried and submitted; 

(c) Said verdict is shown by the record to have been 

6 reached by compromise of the jury; and 

( d ) Said verdict is contrary to the evidence and against 
the weight of the evidence. 

And the court committed other errors apparent on the face of the 
record. 

H. S. BARGER, 

C. R. AHALT, 

Attorneys for Kenneth L. Frye. 

Designation of Record. 

Filed January 3, 1923. 

******* 

The clerk will include in the transcript of record on appeal the 
following: 

1. Declaration and affidavit. 

2. Plea of defendant Frye. 
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3. Joinder in issue. 

4. Memo. Empanelling jury, trial, and verdict. 

5. Memo. Motion for new trial filed, order overruling same, judg¬ 
ment on verdict, and notation of appeal. 

6. Memo, order fixing undertaking to act as supersedeas, and fil¬ 
ing and approval of said undertaking. 

7. Memo, extensions of time for filing, submission, and settlement 
of bill of exceptions. 

8. Bill of exceptions. 

9. Assignment of errors. 

10. This designation of record. 

H. S. BARGER, 

C. R. AHALT, 
Attorneys for Kenneth L. Frye. 

7 Service of copy accepted this 16th day of December, 1922. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for N. H. Lyon. 


8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 7, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 66263 at Law, wherein N. H. 
Lyon is Plaintiff and Kenneth L. Frye, trading as Kline Car Sales 
Co. is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th day of February, 1923. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk . 


E. W. 
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9 In the Supreme Court of the District of Columbia, Holding 

Circuit Court. 

At Law. 

No. 66263. 

N. H. Lyon, Plaintiff, 
vs. 

Kenneth L. Frye, Trading as Kline Car Sales Co., Defendant. 

Bill of Exceptions. 

Be it remembered, That this cause came on for trial before Justice 
Iloehling and a jury on October 17, 1922, when the following pro¬ 
ceedings were had: 

It was agreed by the parties that this cause should be tried with 
the case of Kenneth L. Frye, trading as Kline Car Sales Co. vs. N. II. 
Lyon, the same being At Law, No. 66,251. 

The plaintiff in the last-mentioned cause, Kenneth L. Frye, to 
maintain the issues on his part joined in said causes, having been 
first duly sworn, testified that in October, 1921, he was engaged in 
the automobile business, and had been so engaged for 12 years prior 
thereto, and was so engaged at the time he testified; that during said 
12 years he had been engaged a portion of the time in buying and 
selling cars, repaired cars about eight veal's and after that sold them; 
that in October, 1921, he was agent for the Kline automobile in this 
city, and in that month had a transaction with N. II. Lyon, who 
had a 1920 Roadster, series J, they do not call them models, hut by 
series; that Lyon came into my office one morning and said: “I want 
to trade my car in.” looked the car over, said he liked it, and said: 
“I will give you $1,200 and this car for the other car,” the $1,200 
deferred payments to lx? $100 a month; that the proposition 

10 was accepted and a conditional sale contract made, and the 
paper shown him was the conditional sale contract signed by 

witness and Lyon. The said contract was thereupon offered and 
received in evidence, and is in the words and figures following: 

11 Conditional Bill of Sale. 

Know all men by these presents: 

That N. H. Lyon, residing at 1221 Fairmont St., N. W., has this 
date agreed to purchase from Kline Car Sales Co., the following per¬ 
sonal property upon the terms and conditions hereinafter set forth, 
to wit: 

One Kline Tour automobile, Model 6-55-K, Factory No. 4350, 
Motor No. 43549 and has this date obtained said personal property 
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from Kline Car Sales Co. valued at $2,200.00, upon which he agrees 
to pay the sum of $1,000.00 as first payment and the balance amount¬ 
ing to $1,200.00 to be paid as follows, said balance being represented 
by promissory notes bearing even dates with these presents, payable 
to Kline Car Sales Co., or order, each note being in and for the sum 
of $100.00, payable in from one to twelve months after date respec¬ 
tively, all of said notes bearing interest at the rate of 6 per centum 
per annum, and N. H. Lyon does hereby agree that the title to said 
above-described personal property is to remain vested in said Kline 
Car Sales Co. until each and every promissory note given as the bal¬ 
ance of said purchase money, together with interest, has been paid 
in accordance with the stipulations hereinafter and hereinbefore set 
forth, or until any renewals of any of said notes shall have been fuliy 
paid. 

It is further agreed with the said N. IL Lyon that he will punc¬ 
tually pay each and every note due Kline Car Sales Co. or their per¬ 
sonal representatives or assigns on the several days and times when 
the same shall become due and payable. 

It is further agred that said N. H. Lyon will, at his own expense, 
keep the said property and all of it fully protected for the benefit of 
said Kline Car Sales Co. or their assigns, until the purchase price and 
all claims against said N. II. Lyon under this contract shall have been 
fully paid in full, by policies of insurance covering the hazards of 
fire, theft, loss and collision, in insurance companies satisfactory to 
said Kline Car Sales Co., and will deliver said policies to said Kline 
Car Sales Co. and that said policies shall be issued to and the loss upon 
said policies shall be payable to said Kline Car Sales Co. as their in¬ 
terest may appear, and in case of a loss, the amount received thereon 
by said Kline Car Sales Co. shall be applied by them on account of 
the purchase price of the aforesaid property then remaining unpaid, 
and if any of such insurance shall expire before the full payment of 
the purchase price said Kline Car Sales Co. or assigns may insure the 
said property as aforesaid for its full value and the premium upon 
such insurance shall be added to the purchase price above, together 
with interest at the rate of 6 per cent per annum; that said N. H. 
Lyon will take good care of the property above mentioned and return 
the same upon failure to comply with the terms of this agreement in 
as good condition as a reasonable and proper use and wear of them 
well permit. Said N. H. Lyon will not mortgage, rent, pawn, dispose 
of or sell the above articles or any part thereof, or in any manner 
part with the possession of the said property, or remove the same 
from the District of Columbia, without the permission of the said 
Kline Car Sales Co., first obtained in writing, and said N. II. Lyon 
will at any time, when so required, exhibit the said property to the 
said Kline Car Sales Co. or their agent, and will give immediate 
notice of any attempt to levy under any legal proceedings or writ 
issued against or laid upon such property. And still further agrees 
that if default be made in the payment of any of the said notes or 
renewal notes hereinbefore mentioned as they shall respectively 
mature; or if he shall attempt to sell, pawn, or dispose of, or remove 
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from the jurisdiction, except temporarily, misuse or injure any of 
the said property or any part thereof, or in any manner not comply 
with this agreement, then said N. H. Lyon hereby authorizes and 
empowers said Kline Car Sales Co. or their personal representatives, 
attorneys, agents or assigns to enter upon or into any place where 
the said property or any part thereof is, or is reasonably believed to 
be, and to take away and repossess the said property without any 
opposition or molestation from said N. H. Lyon or his personal 
representatives or assigns, or his agents or servants whatsoever. And 
should said N. H. Lyon discontinue his payments after having been 
duly notified, all sums paid him shall be considered as having been 
paid as rental for the use of the aforesaid property. 

Said N. H. Lyon has received the said property with the further 
understanding and he hereby agrees if at any time during the period 
mentioned in this agreement he shall desire to have the title to the 
said property pass and be transferred to said N. H. Lyon then said 
Kline Car Sales Co. will make and deliver to him a good and suffi¬ 
cient bill of sale therefor upon the payment of all the purchase price 
hereinbefore mentioned at their expense. 

Said N. H. Lyon, however, hereby expressly agrees, as aforesaid, 
that no title to the said property, either legal or equitable, shall vest 
in him except as bailee, unless he shall pay the full amount of the 
purchase price, together with the interest as hereinbefore provided 
for. And said N. H. Lyon still further agrees that in the event of 
suit being instituted by the said Kline Car Sales Co. caused by failure 
to comply with the above mentioned terms, a reasonable attorney’s 
fee shall be allowed said Kline Car Sales Co. No clause or stipula¬ 
tion of this agreement shall be deemed rescinded or waived as against 
the said N. II. Lyon unless such rescission or waiver is in writing and 
signed by the said Kline Car Sales Co. 

In testimony whereof the parties hereto have hereunto set their 
hands and seals at the city of Washington, this 22nd day of October 
in the year Nineteen Hundred and 21. 

Witness: 

(Signed.) N. H. LYON. [seal.] 

(Signed.) KENNETH L. FRYE, [seal.] 

KLINE CAR SALES CO. 


District of Columbia, ss: 


I, Theodore Michael a Notary Public in and for said District, do 
hereby certify that N. H. Lyon, party to a certain agreement, bear¬ 
ing date the 22nd day of October A. D. 1922 and hereto annexed, 
personally appeared before me in said District, the said N. H. Lyon 
being personally known to me as the person who executed said agree¬ 
ment, and acknowledged the same to be his act and deed. 

Given under my hand and official seal this 22nd day of October 
A. D. 1921. 


THEODORE MICHAEL, 

Notary Public. 
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Assignment. 


For value received — hereby transfer and assign all of — right, 
title and interest in and to the foregoing conditional Bill of Sale to 

-, its successors and assigns. 

Witness the hand and seal of-on this — day of ■—— 

19 —. 


Witness: 


[seal.] 

[seal.] 


[Endorsed:] Bill of Sale. Conditional. N. H. Lyon 1221 Fair¬ 
mont to Kline Car Sales Co., 2103 14 Street, N. W. Received for 
Record on the 24th day of Oct. A. D. 1921, at 1-11 P. M. and 
recorded in Liber No. 4607 fol. 169 et seq., one of the Land Records 
of the District of Columbia. John F. Costello, Recorder. 

12 Witness further testified that the touring Car referred to 
in said contract was correctly described therein; that after 

making said contract Lyon made one payment, on November 10, 
on the contract, and that the note showed witness was the note exe¬ 
cuted by Lyon when the contract was made, and showed one credit 
thereon, and no other payments were made; that when the next 
payment became due, demand was made by the bank and witness, 
and Lyon said he was not going to pay it, and witness gave Lyon 
ten days in which to pay, and he did not do it, and witness went to 
see him and asked what he intended to do about it, and Lyon offered 
to make a settlement for so much money, and witness would not ac- 
cept the offer and had to replevin the car. On cross-examination, 
witness testified his place of business at that time was 2103 14th 
St., at 14th and V, and when testifying his place of business was 
2015 14th Street; that he had a repair shop where his business was 
when Lyon came to see him, and selling cars was his principal 
business than, but of course they repaired cars they sold; that he 
had no car other than the Kline to sell, and only had one new car 
when Lyon came in, might have had a few second-hand cars, but 
did not know about that; that he sold and traded in second-hand cars, 
and generally fixed them up before selling them, and re-painted them 
sometimes; not always, it depended on whether a car was worth it; 
it depended on whether it is a good enough car; that if it was a 
pretty good car they sometimes re-painted it, and he has fixed up 
lots of cars and had them re-painted; that he does not remember 
any other car that he ever sold in his house before except the one 
Lyon got; that not to his knowledge had the Kline Company gone 
out of business in 1919; that when Lyon came to buy the car he had 
known him over a year, and he came up in his Kline car that he 
owned when he came to see witness; that witness and Lvon 

13 did not have any talks any more that morning, he came in 
and made his proposition and witness accepted it; that Lyon 

2—3961a 
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had been in his place before that and talked, but said he was not 
ready to buy; that they had talked about trading cars before, some 
little time, "but then "they were not talking about this ear; that 
he walked in that morning and made witness a proposition, looked 
the ear ovpr, rode in it, and made the proposition; that he could not 
remember how long since Lyon had been there before, could not 
answer, and did not remember whether he had been in within a 
month before; thinks Lyon had told him that day he was living 
temporarily in Baltimore, did not think he had been in within a 
month before, and did not remember how long since he had been 
in; that it struck witness that a week or two before that time he 
had gone out on the pike and fixed Lyon’s old car which got stuck, 
but did not remember how long it was; that the first thing he did 
when he came in, he walked in, looked this car over, and made wit¬ 
ness the proposition; that he said “I will give you $1,200 and my 
car for this one,” and witness said all right; that was all there was 
to it, except Lyon took the car out and rode around in it and talked 
it over: that they took the car out and rode around in it, and Mr. 
Lyon drove it, before they signed the papers; that witness was with 
him, and thev drove over to a notary public and signed the papers; 
that Lyon did not ask if it was a new car; that he did not remember 
whether he told Lyon it was a new car or not, but it was a new 
car; whereupon the following occurred: 

Q. Did he ask you whether it was a 1922 car? A. lie never 
asked me anything about it at all. 

Q. Didn’t you tell him it was a 1922 car? A. Not 22, no, sir. 

That witness did not remember how soon after Lvon drove awav 

• • 

with the car that he came back again in it; that he came in 
14 the car later and said he had a rattle in it, and they went 

out with him, found he did have a rattle in it, and they 
fixed it: that he was in a hurrv that dav and did not want to leave 
the car for any length of time, it was not a long job, but he did not 
want to leave it, and they repaired it, and it was nothing but a 
spring shackle rattle, a bushing in there that cost fifty cents; that a 
spring shackle and the bushing are two separate things, a bolt goes 
through the bushing and two links called the shackle; that the 
bushing goes into the eye end of the spring, and that was a misfit in 
setting up, in some way it was not in there properly, and next time 
he came in with the car they took it out and put in a new bolt; that 
the bushing found there belonged in that place, but the mechanic 
made a slight mistake in getting the bushing in cutting it; it is cut 
bv a machine, that the machine sometimes gets dull, and it will some¬ 
times make a mistake with half a dozen bushings or so; that the 
next time Lyon came in witness did not remember exactly, a week 
or two: that next time he came back was exactly a month he knows 
because his note was due then, and he gave witness the money and 
then went over to the bank; he still said the car was rattling; that 
. when the bill of sale was signed by Mr. Lyon the blanks in the 
printed form had been filled in; that witness filled them in on the 
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typewriter; that witness told all of the conversation there was be¬ 
tween him and Lyon when he came in that morning and made his 
proposal; that he had told all he remembered, but does not say that 
was all that was said, as naturally there is more or less said in a 
transaction of that kind; that he is sure Lyon came in and said 
“I will give you $1,200, payable $100 a month, and my old car;” 
that he came in and looked over the car, and said, “I will give you 
my car and $1,200 for this car,” right on the floor in the show 
room; that they had a little argument about it, as Lyon did not want 
to pay interest on it: that they have two plans in putting a 
15 transaction of that kind through, one through the Com¬ 
mercial Credit Co., of Baltimore, which is a little different, 
the payments a little different, and he did not like that, and witness 
told him lie would handle it in his own bank; that after more than 
a month had elapsed Lyon came in and handed him a letter, which 
was read a while ago, and said, “I find the car you sold me is not a 
1922 model;” that witness said “I never claimed it was a 1922 
model: I said it was a series .T, which, as far as the facts are con¬ 
cerned, is considered as a 1922 model;” that he did say it was a 
1922 model; that he did not sell it as a 1922 model, and there was 
no mention made of 1922 or 1923 model, because Mr. Lyon knew 
it as well as he did; that he did not tell Lvon it was a 1922 model 
at the time he bought it; and thereupon the following occurred: 

Mr. Barger: If the court please, at this point, and by way of 
hooking up with my former suggestion that this is not proper cross- 
examination, I object to this line of testimony and to any other 
testimony on this line, for the reasons already stated; namely, that 
it is not proper cross examination. 

The Court: Of course the Judge (meaning Judge Wright) is 
familiar with the usual rule and if he goes beyond it he will be bound 
by the witness. 

Witness further testified that he did not remember the date when 
the conversation was when Lyon delivered the letter to him; that 
he has the letter (letter produced) ; that he does not remember 
whether the letter was given him on the date it bears; that he did 
not pay any attention to whether there was a discrepancy between the 
date of the letter and the date of its delivery; that he looked at it, 
but Lyon told him practically all he had to say; that he remembered 
going to Lyon’s residence, 1221 Fairmont, late in December, 1921, 
and there met a lady, but was not positive whether :‘t was Mrs. 
1G Corson (who appeared for witness to see) or not; that he and 
the lady he met had some conversation about automobiles. 

Q. Did you not say to her on that occasion during that conversa¬ 
tion: “Well, if that isn’t a 1922 car there never will be a 1922 car?” 

Mr. Barger: I object, if the Court please, on the ground it is not 
responsive to anything brought out in direct examination. 

Judge Wright: It is to lay the foundation to contradict what he 
already said yesterday, that he never said, “This is a 1922 car.” 

Mr. Barger: He said specifically in answer to questions whether 
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he. made the representation to Mr. Lyon. Now this is an entirely 
different matter. 

The Court: This is a part really of your own case, and if he said 
that, you can establish it as a part of the defense. I will sustain 
the objection, reserving you the right to go into it as a part of your 
own case. 

Judge Wright: I of course apprehended that we perhaps had the 
right, but I was not willing to let the opportunity to lay the founda¬ 
tion of contradicting go, because I thought it wise to take that precau¬ 
tion, but Your Honor’s ruling is entirely agreeable to our plan of 
defense. 

Thereupon, to maintain the issues on his part joined, Norr H. 
Lyon, being first duly sworn, testified that he was plaintiff in one 
case and defendant in the other, and the Mr. Lvon the witness Frve 
spoke about; that he is and has been a salesman 18 years, and his busi¬ 
ness required him to drive about in his automobile; that prior to 
1921, in October, he had an automobile, a Kline, and has had three 
Klines; that in October, 1921, he had occasion to go to Frye’s place, 
the Kline agency, to see him about repairing the car he had, a 1920 
model; that he drove the car there, a 1920 model; that he 
17 asked Frye about repairing the car, and he said “Why don’t 
you buy a new one,” and witness said, “Why, new ones cost 
money,” and he said, “Well, we will fix up terms on it,” and I said, 
“Well, this is a new one I have,” and he said, “Well, this is a new 
one over here, this is a 1922; you need a new model;” and I said, 
“Well, I don’t know, how will you trade.” Thereupon, the follow¬ 
ing occured: 

Mr. Barger: If the court please, I object to that testimony and all 
testimony of similar import on the ground that the bill of sale in 
evidence in this case calls not for a model by year, but by series 
number, and such testimony is clearly designed and intended and 
has the effect of modifying, varying, altering, and contradicting 
the terms of this written instrument. 

And said objection, after argument thereon, was by the court over¬ 
ruled, and counsel for Frye then and there noted an exception, 
which was duly allowed and entered on the minutes of the court. 

Witness further testified that, as he remembered, the terms were 
made after Frye told him this was a new car, 1922 model; that 
witness made the remark that his 1920 car was a new car, and Frye 
said, “Well, this is 1922, this is a new car; this is a new oneand 
thereupon the following occurred: 

Q. How did he happen to tell you it was a new one? A. Well, 
because I have always joked with Mr. Frye. I have known him for 
several years and had a great deal of confidence in him. 

Q. I only want you to answer my question, how did he happen 
to tell you it was a new car, was the question I asked you? A. I 
asked him. 

Q. How did you come to ask him? A. Because, when I had the 
car there he said, “That is a new one.” 
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18,, Q. Proceed Mr. Lyon. A. Well, he told me it was a new 
car, and- 

Q. You were about to say what you asked him. A. I asked him 
if it was a new car, and he said “Yes, that is a 1922 car; it was a 
new one.” I asked him if he drove it over the road from Richmond, 
or whether he had it shipped up. He said “No,” he had it 
shipped in. 

\\ itness further testified that at the time he agreed with Frye, 
when he got the terms, he believed it was a new car beyond a reason¬ 
able doubt, and believed absolutely it was a 1922 car. 

Witness testified he left his car there and took that one away 
the same day; that he was then living in Baltimore temporarily, 
where his business then required him to be most of the time; his 
sister and sister-in-law drove with him in the car the first day he 
had it; that he made his first payment thirty days after the trade, 
and then still believed the car had been a new car when he bought 
it, and a 1922 car; that the day he got the car his sister and sister- 
in-law drove with him out Marlboro Pike, and he noticed the car 
had a rattle in it, it sounded like there was a loose bumper or some¬ 
thing, it was loud enough to annoy, he did not know exactly how 
to describe how loud it was. it was loud enough to be annoying; 
that witness did not know it was loud enough so that he could not 
hear anyone but it was loud enough to annoy witness because he 
was used to driving one that was not so noisy; that the noise did 
not disappear, it continued; that he got back to Washington again 
the following Saturday, took the car to Mr. Frye, and the first thing 
Mr. Frye did, or his mechanics, in fact they pulled off the steering 
rod, the side of the steering rod and put some piece in there, wit¬ 
ness did not know what it was; that he did not know whether the 
piece was gone, or whether it was worn, but they did put a piece in 
there, did not know whether it was a new one, but they put in 
some piece; that witness was not enough of a mechanic to 
19 know what they were putting in, the only thing he saw them 
put in a little washer in there, he took it to be a washer; that 
was on the steering rod, the little box, on the front of the car, the 
lower part; that they did not do anything else on the lower part 
of the car that first time, Frye told him he thought it would take 
the noise out, but it did not; that he took the car back to Frye the 
following Saturday; that he was then canvassing in Baltimore, and 
would come around; that on the second Saturday they pulled off 
the right rear wheel, worked on it witness would say about two or 
three hours, something like that; that they took up the bushings 
and screwed up the grease cup on the brake band, the brake drum 
in fact; that when they started to screw that cup up Mr. Frye said 
it was loose, witness called Frye’s attention to that; that the only 
thing witness saw they do was to take up the bearings and tighten 
up the grease cup and put oil in it, oil the thing all around; that 
they did not stop the rattle, and witness had the car back again the 
following Saturday, when Mr. Frye said it must be, witness thinks, 
in the spring shackle, of course witness did not know; that on that 
day Frye oiled it all up and greased it up and tightened all the bolts 
and all the things, witness did not know the names of all those 
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bolts that he tightened, but he tightened it up generally; that wit¬ 
ness knows what a bushing is. On being asked whether the ques¬ 
tion of a bushing was up on that occasion, and if witness noticed 
anything about a bushing, replied that Mr. Frye, as witness recalled 
it, said it was a spring shackle, and they drove witness believed with 
Mr. Frye’s brother all around Thirteenth Street, and there was an¬ 
other gentleman named Fletcher, a mechanic; that witness did not 
know the other mechanic’s name, but they drove it around to his 
place on Thirteenth Street and drove it into the alley, and Fletcher 
said he couldn’t find it: that after Fletcher said he couldn’t find it 
there was something about a bushing, and then he found 

20 it witness believes, after that; that he found the bushing that 
was loose on the left hand side of the chassis; that it was 

a loose bushing on there and they took the spring off; that it was 
loose like that (indicating) and they took it off and put a washer 
on the side, they put a washer or something around the side of a 
piece of iron, and then they put it together like that (indicating) ; 
that witness is enough of a mechanic to know that it must have 
been a worn bushing, because if it had not been it would never 
have been loose or a misfit; that it was so loose it was rattling, every 
time you would go over the least bump it would rattle; that after 
this experience the third Saturday, the noise continued; that at 
the time witness made the first payment, he believed the car had 
been a new car when he bought it. a 1922 car; that he did not know 
exactly how long after making the first payment it was that he 
changed his mind on that point: that he was in Baltimore at the 
time; he did not go to see the Kline agency in Baltimore; that a 
week or ten days after he went to get his license in Baltimore he 
saw Frye, after his visit to Washington; that on that visit he 
saw Frye and then consulted his counsel, then went back and saw 
Frye again, and when he saw Frye the second time he gave him 
the letter Defendant’s Exhibit No. 1 and told him the letter was 
from Judge Wright and told him he had brought his car around 
and wanted his old one back; that he had his car there and saw his 
old one at that time; that Frye laughed and said ‘'There’s nothing 
to that at all.” and said “If you don’t care for that car I am going 
to take it away from you;” and thereupon the following occurred: 

Judge Wright: We ofTer in evidence the letter Lyon Exhibit 1, 
may it please Your Honor, as follows: 

Mr. Barger: I object to that letter, and also the whole line of * 
testimony as I have heretofore stated, and ask that it all be con¬ 
sidered as coming in under my objection and exception. 

21 The Court: I have not seen it at all. The plaintiff ad¬ 
mitted that a letter was brought to him and left with him 

and he produced it. Now this witness says that that is the letter 
he left with him and that he made a certain demand on him. Do 
yon object to the reading of the letter? 

Mr. Barger: I do. 

Judge Wright : If Your Honor recalls, that is the letter which 
Mr. Frye produced when he was on the stand yesterday. 

The Court (after examining letter): Now, what is your objection 
to that, Mr. Barger? 
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Mr. Barger: The objection is that the letter itself contains state¬ 
ments at variance with the terms of this bill of sale, at variance with 
the description of the car mentioned in it, and that it is purely a 
self-serving statement, and is not proper to be received in evidence 
under any theory. 

The Court: Of course, as I understand it, the offer was made 
that this letter was served upon the plaintiff by the defendant at 
that time. If that is true, that is a fact in the case. 

Judge Wright : The fact as to whether it was served. 

The Court: And the contents of it, but that does not necessarily 
establish the truth of the statements of fact made in the letter. The 
point now is that this letter was given by the defendant to the 
plaintiff. So far as it contains any statement in there or any charge 
against the plaintiff, that it was not a 1922 car or not a new one, 
of course that falls with the ruling here. In other words, you 
have already taken an exception to that line. I overrule your ob¬ 
jection. 

Judge Wright: I understand the exception is to the same line. 

The Court: I do not admit it in evidence as proving the fact that 
it was not a 1922 car and not a new one. 

Judge Wright: Oh, no. May I state my theory as to the 
relevancv of this letter: Your Honor will recall that there 
22 are two replevin cases here. First Mr. Frye replevined from 
Mr. Lyon the car Mr. Frye had sold Mr. Lyon. After that 
Mr. Lyon replevined from Mr. Frye his, Lyon’s, old car, claiming 
that he, when he discovered what he thought was a misrepresenta¬ 
tion by Mr. Frye, had to do one of two things; he either had to 
rescind that contract on the ground of fraud, or if he did not do 
that, he elected to keep the car that he got from Mr. Frye and 
waived the fraud. Now this, may it please Your Honor, we offer 
in evidence to show that he rescinded the contract on the ground of 
fraud. 

The Court: For that purpose I admit it. 

Thereupon said letter was read, as follows: 

“Washington, D. C., December 10, 1921. 

Kline Car Sales Co., 

2103 14th St. N. W., 

Washington, D. C. 

Dear Sir: 

I have discovered that the Kline car which vou undertook to sell 
me on or about October 21, 1921, was not a 1922 car as represented 
and was not a new car as represented. I therefore rescind the con¬ 
tract of Side upon the ground of fraud, tender to you the Kline car 
and demand the return of my Kline car which was taken in part 
pavment, and the amount of money which I have paid, that is to 
say, $100.” 

“Yours very truly, 

(Signed) ‘ ‘ N. H. LYON, 

1221 Fairmont St. N. W ” 
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Witness further testified that he did not recall the exact date it 
was after the letter was left there when the car was replevied from 
him, but it was when the note was due; that the letter was delivered 
December 10, 1921. 

It was thereupon stipulated by counsel that the car was taken in 
the case brought by Frye on December 30, 1922, and the car in the 
case brought by Lvon on January 5, 1922. 

Witness further testified that he has never had his car 

23 back; that the Marshal replevied it, and Frye replevied it 
back again three days afterward; and that he has never re¬ 
ceived back his $100. 

It was admitted by counsel for Frye, that Frye had both cars at the 
time of trial, having retaken the one from Lyon under forthcoming 
bond. 

Witness further testified that he was acquainted with the value 
of Kline cars, the Sport Model, such as he traded to Frye, and that 
the value of that car along about January 5, 1922, he would say was 
around $1,100. 

Q. What experience had you had in the way of familiarizing your¬ 
self with Kline cars and Kline values? A. The Kline factory, I 
was there with Mr. Five on one occasion. Once I was down alone. 

Q. Had you ever been in the Kline factory? A. Yes, I was down 
there twice. 

Q. In Richmond? A. Yes, twice. 

Q. Had you kept up with the value of Kline cars while you were 
driving those that you had? A. Yes, I would come around and see 
Mr. Frye about every week or two and ask him the value of them. 

On cross-examination, witness testified that when he spoke of the 
$1,100 value of the car he turned in to Frye, he meant cash value; 
that he paid $2,400 for it; that on the occasion he went to see Frye 
and talked about this car and stated his car was a new car and not a 
1920 car, he was joking with him. and was always kidding; that as 
a matter of fact they were not both joking around there on that oc¬ 
casion; not when it came to a transaction of a $2,200 sale; that he 
was not talking about the sale or purchase of this $2,200 car when 
he was talking about his car being 1922, and his car was 

24 1920; that he was joking about a new car, because as a 
matter of fact he was talking to Frye in this way, said 

“Mine’s a new one”; that he was in Frye’s place of business about 
fifteen minutes, ten or fifteen minutes, before he started to talk about 
the exchange or purchase; that the car he received that day had all 
appearance of a new car. Thereupon the following occurred: 

Q. Why did you ask if it was a new car? A. Well, according to 
the very fact when I asked this I said to him, “Is that a new car,” 
just like that. 

Q. You had had three Kline cars? A. I had owned three, in¬ 
cluding the one- 

Q. You purchased this new? A. No, I purchased one of them 
new from Mr. Frye there. 

Q. You had been in Mr. Frye’s place of business frequently prior 
to that time? A. Yes. 
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Q. Had you seen new cars there on the floor? A. Yes. 

Q. You do not want the jury to understand that you do not know 
a new car when you see it? A. Well, it is very hard to determine a 
new car by looking at it. 

Q. You had been in there in Mr. Frye’s place of business very 
frequently, had you not? A. Yes, sir. 

Q. Prior to that time? A. Yes. 

Witness further testified that this noise annoyed him, it seemed 
just like the bumper was loose, the front bumper; that the spring 
shackle he mentioned was the left front, front left side of the car, the 
chassis, he believed, over in the front chassis; that witness 

25 called that to Frye’s attention at the time there was a rattle in 
this front bumper, on the first occasion he took his car back 

there, yet Frye went to work on the sterring gear, and did not do 
anything to the shackle; that this annoyance continued during the 
whole time he had the ear and it never had been fixed; that they 
hammered the last time it was there, hammered it generally, and of 
course witness was living in Baltimore at that time and could not 
afford to come back; that Frye told him if he would leave it over 
there with him for several days he would fix it; that Frye did not 
put in new bushing while witness had the car, witness never had one 
put in; that witness knows the rattle was in that particular point, 
because Frye’s brother came up there one night and said, of course 
witness talked to him just as he would his own brother—witness said 
to him “This rattle is still in here,” and he said, “Well, I know it is”; 
that Kenneth Frye told his brother, “It is in one of the spring 
shackles,” and he was tightening the spring shackle instead of the 
chassis, and the mechanics Mr. Frye had were tightening the spring 
shackle instead of the chassis; that Mr. Frye was always one of these 
gentlemen, distinguished gentlemen, that always knew where a rattle 
was regardless of where you told him it was; that witness never told 
Frye the rattle was in the spring shackle at all; that Frye’s brother 
was always working there in the place; that witness does not want to 
say that Frye’s brother knew what it was, but that Kenneth Frye 
wanted to work on some other part of the car; that witness believes it 
was the third or fourth time he was there that young Frye said “I 
know where that is” and pulled that part up on the shaft and said 
“It is in this bushing” and started to hammering that bushing to¬ 
gether, and witness said “Oh, man, that shows wear in that,” that 
young Frye said “Well, we haven’t a bushing that will fit it”; that 
witness did not know how to describe the bushing, it is just a piece 
of metal that fits over a screw, for instance, put this piece of 

26 metal in a hole like tin's (indicating) and then the other bolt 
goes through that other piece of metal, that is what witness 

would call a bushing (illustrating); that Frye’s brother had not taken 
that bushing out of the spring, he hammered on it the last time 
witness was there, and never had it out of the spring to witness’ knowl¬ 
edge ; that witness could see it was worn because Frye’s brother took 
his finger and slid it through like that (indicating), slid it through 
the chassis of the car; that Mr. Frye, the very first time witness took 

3—3961a 
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his car in there, Mr. Frye was always one of these gentlemen that 
always knew where everything was on a car; that he would get up 
and shake it a little bit and determine it himself and then he would 
tell the fellows where it was; that witness spent about around two 
hours or two and a half, and sometimes probably it was two or three 
hours, every time he came over with that car on every Saturday, 
and they drove around after he would get up and fix, first one thing, 
and then another on it; that if course witness didn’t stand around 
there and look carefully at everything that he fixed on it, “until it 
came to me—well, in fact, after lie had fixed the wheel—I mean that 
bolt in the—it wasn’t the bolt either, it is a grease cup, on the brake 
drum. Of course he had to pull off the wheel to do that. And then 
he drove around with it. and every time he would come back, why 
that noise was still there.” 

Witness further testified that he did not remember exactly where 

1/ 

he bought his 1020 model; that he bought it. though, during the 
Automobile show; that he did not know when that machine left the 
factory, and had no idea as to when; that he did not know the exact 
time he purchased it. did not know the exact date, whether in the 
Spring of 1921, the Fall of 1920, or when; that he bought it from 
Mr. Frye and paid, he believed, $2,400 and $05 interest, bought it 
at the automobile show; that he did not believe it was in 1919, be¬ 
cause they gave him a 1920 license when he went to get a 
27 license for it ; that not to his knowledge is there any mark on 
that car in any particular in the figures of 1920, on any Kline 
car indicating the year model. 

Q. You never saw one? A. I didn’t know it, no. 

Q. You have a Kline ear at the present time? A. Yo. I had 
three, and Mr. Frye has the other two. 

Witness further testified that he did not go to see Mr. Frye, then 
consult his counsel and return to see Frve on the same day; that it 
was just a few days before this letter; that he went to see him about 
this car, after he discovered it was a 1921 car and not satisfactory in 

anv- 

%0 

Q. How do you know that this is not a 1922 car or that it is a 

1921 car? A. Well, the only thing T know about it is that when 1 

went to get mv license they told me it was a 1921 car. 

• * • 

O. I didn't ask you what anvbodv else told you, I am a-king you 
how you knew it? A. Well, that is the only information T had. 

1 _ 7 

Q. That is the only information you had that it was a 1921 car? 
A. Yes. sir. 

Q. They told you this car was made in 1921? A. Yes, they told 
me it was 1921. 

Witness further testified that he bought the car in 1921, and 
thought he applied for the license about thirty days afterward; that 
he was driving the car in the interim; that he had the other Kline 
license, the old Kline, license; that after he had delivered the letter 
he drove the car away from Frye’s place on that occasion, after Frye 
had told him about it. after he had told him he was going to take it 
away from him; that Frye said, “That doesn’t amount to anything,” 



KENNETH L. FRYE, ETC., VS. NOAH H. LYON. 


19 


and “If you don’t pay me anything for that car I am going to take 
it away from you.” 

28 Q. What else did Mr. Frye tell you about the model of 
1921 or 1922, or anything else about the models of this car? 

A. Never told me anything about models. 

Q. You are sure he never told you anything about models? A. 
Never told me anything about models. 

Q. On the occasion of this letter, what else on the occasion of the 
delivery of this letter to him? A. Oh, yes. Yes, at that time now 
you—that is it exactly. lie told me, he said, “Why, that doesn’t 
amount to anything to me.” lie said, “This is a 1922 car, and it is 
a Iv model.” 

Q. A model Iv? A. Yes, I think it was. 

Q. Didn't he tell you at the time that that car was put out some 
time, or that the cars were put out sometime in June or July of 
that year, and were put out in Series Iv model, or something like 
that. A. How is that? 

Q. Didn't he tell you on that occasion- A. On this occasion? 

Q. Yes. A. Yes. 

Q. That the models were put out by the Ivline people in series, 
and that this was a model Iv, and that that series came out in June 
or July prior to the time that you bought it? A. No, he didn’t ex¬ 
press it that way. 

Q. What did he say about it? A. He said it was a 1922 car, and 
that was a series Iv, it was a 1922 car. 

Witness further testified that he continued to use this car right up 
to December 30, or thereabouts, when it was taken from him; that he 
drove it back and forth to Baltimore whenever he wanted it; that 
he thought he drove it during the time he had it around 

29 3.000 miles, and absolutely knew he had not driven it 6,000; 
that the speedometer registered, he thought, 3,250 miles. 

Do redirect examination witness testified that it was at the Mary¬ 
land license agency in Baltimore he learned it was not a 1922 car, 
and learned of it afterwards too; that thev showed him a book at the 
agency in Baltimore, a book, he thought, issued by the automobile 
people in Richmond; that he did not know whether it was issued by 
the Kline people or not; that when he went to get the license, the 
man opened the book and said, “This is a 1921;” that later he was 
talking to some fellows over at Baltimore, like Mr. West from 
Richmond, and he said, “That is a fine car there you have,” he said 
“I know those people; that is a 1921,” and I said “1922;” that West 
said it was 1921; and that of course witness did not know whether 
West knew about it or not; that when he said on cross-examination 
it was very hard to determine a new car by looking at it, he meant 
by the paint: that he had seen many used cars repainted; and that 
by looking at these Kline cars he couldn’t tell whether it was old 
or new. On recross-examination witness said if he went into a place 
of business to buy an automobile he would not, indeed, know the 
difference between a new car and a repainted one. 
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Thereupon, further to maintain the issues on his part joined, Lyon 
called the witness Col. John Robey Gibbons, who, being duly 
sworn, testified that in the Fall of 1921 he was located in Baltimore, 
knew Lyon there, and was frequently in communication with him; 
that at that time Lvon traded his old car, in which witness had ridden 
a good many times; that he also rode in the new one about November, 
about ten or fifteen days after he had ridden in the old car; that when 
he first rode in the new car it had a rattle, he could not describe it 
very well, it was a kind of annoying rattle, annoying to him; that he 
rode from Baltimore to Washington several times; three or 

30 four times; it was an annoying rattle all the way, and wit¬ 
ness commented on it; that he went with Lvon to Frve’s 

establishment in Washington, and they went to work to take the 
rattle out, once or twice they worked on it there, and took a wheel 
off one time: thinks he was there about three times, he knows more 
than once; that he is not enough mechanic to remember what they 
did the first time they were there, and wasn’t much interested, but 
they were working on the rattle, the car had an annoying rattle; that 
he supposed they were at the garage about an hour or two, and on 
the other occasions about the same time, and they worked on it 
every time they were there, on different parts on those occasions; that 
he stayed with the man whe went around the block to locate the 
rattle, it was a hard thing to locate; that he does not know whether 
they got the rattle out, never that he knew of, they never got it 
out while he knew* the car; that after they had been to the garage he 
went back to Baltimore with Lyon and the car was still rattling; that 
there never was a time when the rattle was not there; that between 
the time Lyon got the car and the time it was taken, witness rode in 
it, he would say, half a dozen times—probably a dozen. On cross- 
examination, witness testified that the rattle made him notice it and 
he called Lyon’s attention to it, Lyon said. “Oh, yes, it is awful:” 
I said, “Goodness, is this a new car?” and Lyon replied, “I am go¬ 
ing over now to see what I can do about it;” that the car looked new 
on the outside, and witness supposed it was a new car, and without 
a thorough examination it would he hard to tell the difference, he 
supposed; that he did not know whether this was a painted one or 
a new one; that they said at the garage the rattle was hard to locate; 
they worked on it and could not find it, one of the workmen rode a 
rough block and could not find it on one occasion when witness went 
there, and they had not located it when witness left; that rattle was 
so annoying it would interfere with conversation, but a man can talk 
above most any machine; and that most any kind of a noise 

31 going along would interfere with you. 

Thereupon, further to maintain the issues on his part joined. 
Lyon produced the witness Anna Bertha Corson, who, being duly 
sworn, testified that Lyon is her brother, and she remembered the 
occasion of his trading in his old Kline car, and she rode in the new 
car the day he got it, out Marlboro Pike, up Good Hope Hill; that 
on that day they rode about two hours and a half; that there was a 
rattle in the car that time, a kind of little shaky, rattlv, kind of 
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noise, taps are something loose, she could not exactly tell what kind 
of rattle it was; that they all commented on it at the time; that 
•Lyon's wife, his sister-in-law, witness and the boy were along that 
time; that the rattle was loud enough to be annoying, you could 
hear it all right, everybody could hear it; asked whether it got on 
witness’ nerves, she replied, “Well, it was rather annoying;” that 
after the first clay she rode in the car several times, and the rattle 
was about the same, rattled all the time; that she did not remember 
whether she rode in it a single time that it did not rattle; that it 
rattled almost every time witness was in the car, and there was 
always something coming up about the rattle; that about the latter 
part of December, 1921, she saw Mr. Frye at her house; that at that 
time when Lyon would come to Washington from Baltimore he 
stopped at witness’ house; that when Frye came up to the door he 
asked for Mr. Lyon and witness told him Lyon was out of town, 
and Frye said, “Well, Mr. Lyon is ignoring his payments on his 
car,” and witness said, “Well, it is too bad, my brother seems to be 
very dissatisfied with the car. especially so after he found out it was a 
1921 and not a 1922;” and that Frye said, “I think Mr. Lyon is 
working himself up unnecessarily; if that isn’t a 1922 car there 
never will be one.” 

Thereupon, further to maintain the issues on his part joined, 
Lyon produced the witness Gladys Lucille Hughes, who, being 
duly sworn, testified that she was a daughter of the witness 
32 Corson, and was living at home with her mother in the Fall 
of 1921; that she saw Frye at the door the day the ear was 
replevined, and when Frye was talking to her mother, witness went 
to call her mother to the phone and heard Frye say, “Well, if that is 
not a 1922 car there never will be one,” and that is all she heard of 
the conversation. On cross-examination, witness testified she did 
not hear what her mother had previously said to Frye, because she 
just walked up to him, and all she heard was Frye say, “If that is 
not a 1922 car there never will be one.” 

Whereupon, Lyon’s case having been rested, Frye called the wit¬ 
ness William M. Hicks, who, being duly sworn, on oath testified 
that he then was and had been engaged in the automobile business 
since 1912; that he is conducting an agency and repair shop, an 
agency for the Kline car, which he had conducted since June, 1922; 
that he succeeded Frye as agent for that car in Washington; that 
he was in the used car business two years prior to taking the Kline 
agency, and in 1921 he was familiar with the output of the Kline 
car, had been in the used business and had to be familiar with all 
kinds of cars; that he knew the manner in which they put their 
cars on the market because he had driven a Kline car since 1921, 
and had to order different things for the Kline car, and had to order 
parts by model only. On cross-examination, witness said that he 
was never in the Kline factory in 1921; he had been in the Kline 
factory in Richmond before the war, in 1917, and had not been 
there since until the present year; that at that time m 1917 he 
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worked for a concern here that had the agency for the Kline, and 
went there on business for them; that he never worked in the Kline 
factory; that before he took up the agency in 1922 he had sold new 
Kline cars, but not this year; that he never sold a new Kline in 
1921; that he sold not over three or four used Klines in 1921, and 
they were cars they had bought, in the used car business; that he 
did not actually purchase or handle a new Kline car in 1921; 

33 he had a used model “J” bought in 1921; was looking at a 
new Kline car in 1921, contemplating trading his other car 

for a new one; he did not purchase a new Kline car in 1921; that 
they have a reference book that is furnished by each factory that they 
must be familiar with in the used car business, which enables them 
to tell just what cars are what; and thereupon the following 
occurred: 

Q. Mr. Hicks, from your experience in the handling of Kline 
cars, are vou able to sav whether in the year 1921 the Kline factorv 
was putting out its cars by series designation or by yearly desig¬ 
nation? 

Judge Wright: 1 object. 

Mr. Barger: lie can answer that question, certainly, yes or no. 

Judge Wright: On the ground that necessarily he is giving his 
opinion and is not stating the fact. lie ljas not the acquaintance that 
enables him to state the fact as to what they were doing in Rich¬ 
mond, and all this is asking for his opinion. 

The Court: Of course, it is very evident that there is a witness 
present that was the agent of the Kline people at that time and who 
is competent himself to testify what the practice was at that par¬ 
ticular time. I will sustain the objection. 

Exception was duly taken and noted to the action of the court in 
sustaining said objection. 

Witness testified on recross-examination that if he remembered 
correctly he bought his Kline car in February or March, 1920, early 
in the vear. On redirect examination, he stated that it was a second- 
hand car when he bought it, in February or March, 1920, and had 
been used some five or six thousand miles. 

Thereupon, further to maintain the issues on his part joined, 
Frye produced the witness JosEm B. Gulli, who, being duly 

34 sworn, testified that he was engaged in the automobile busi¬ 
ness, and had been so engaged for twenty years, the repairing 

business almost entirely, working on all makes of cars except the 
Ford; that his experience has familiarized him with the Kline car, 
and he owns one which he had had for two years in next month: 
that sometime during the latter part of December, 1921, or early 
January, 1922. he had occasion to inspect, test, or examine a Kline 
touring car at the request of Frye; that he rode in the car and gave 
it a thorough test as to its condition and its being a proper auto¬ 
mobile; that the test consisted of driving on Thirteenth Street hill, 
the worst hill we have, and on the level, for those tests which satisfy a 
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mechanic as to the condition the car is in; that he should say that 
that car at the time was a perfect running, very sweet running, nice 
running car throughout; that he did not notice any rattles in par¬ 
ticular, no rattles at all; that from his ol>servation of that car at that 
time witness would call it an A-l, first-class car; that as to the con¬ 
dition of the paint at that time, it looked like a brand new car, the 
paint was very good; that he looked the car over very thoroughly, 
and to the best of his knowledge it was a regulation factory paint 
job. On cross-examination, witness testified that this was the last 
week in December or the first week in January; that the paint was 
not fresh, that he did not form an estimate of the value of the car 
at that time; that his was an extensive examination; that he was not 
asked specifically to examine the motor, was asked to ride in the car 
and ascertain its condition; that he did not have the car in his shop, 
got in it in the street in front of his shop; that Frye brought the car 
there, was driving when witness got in, but witness drove before he 
got out; that his shop is at 14th and V and they went up 13th Street 
hill, north of Florida Avenue, the top at Central High School; that 
the 13th Street is paved with Asphalt, not so smooth now, tho 
it used to be one of the smoothest in town; that it was just 
35 the ordinary asphalt last December; that it is all asphalt 
form witness’ shop to 13th Street, the foot of the hill; they 
went North on 14th Street to W, east on W to 13th, and North on 
13th, on 13th Street hill, more than a few squares, and back down 
14th Street, all asphalt; that he did not know the cross streets they 
went on; they are all asphalt up there; that when they came back 
witness got out of the car at his shop, but did not go in right away, 
until he got through examining the car; that he raised the hood, 
had the motor running, listened to it and made up his mind every¬ 
thing was all right; that was his examination, and did not get down 
and crawl under the car, as there was no necessity for it. 

Thereupon, further to maintain the issues on his part joined, 
Frye produced the witness Alexander C. Frye, who, being duly 
sworn, testified that for about three years he was employed in re¬ 
pairing automobiles, and was employed by his brother Kenneth L. 
Frye in October, 1921; that he was present on or about October 22, 
1921, when a transaction occurred between his brother and N. H. 
Lyon; that on that occasion his brother told Lyon the car was a series 
K; that if he said it was a 1922 car, witness did not hear him; that 
he was right in the room, and would have heard it; that he worked 
for his brother in all his three years’ experience in repairing auto¬ 
mobiles; that the car Lyon bought was a Model K; that he did not 
see any other designation on the car that he knew of; that he did 
work on Kline cars; that after Lyon bought the car he had a con¬ 
versation with him, but no more than to speak of the car he was 
running; that Lyon brought the car back and said there was a rattle 
in the spring shackle, and that is where the rattle was, and witness 
found the rattle and it) was fixed by tightening up the nut on the 
long springs, and that was all that was done to it; that all new 
cars have to be oiled and greased, the carburetor adjusted, and 
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things like that, and of course Lyon had those things all done, like 
any new car; that the car Lyon bought was a new car, and 

36 Lyon never made any complaint about it to witness other than 
to refer to the spring shackle rattle which witness fixed. On 

cross-examination, witness testified he did not remember the number 
of times, but Lyon had the car back maybe five or ten times, some¬ 
thing like that; that it did not, of course, take five or ten times to 
find out the loose nut, but he brought it back for minor adjustments, 
like any new car, as witness said, greasing, carbucretor adjustments, 
and things like that; that he fixed the rattle in the spring shackle, 
and all he did was to tighten the spring nut, and witness took out a 
bushing that was slightly worn, and didn’t remember that when 
ho said all he did was to tighten a nut; that it was a worn bushing, 
and witness thought that caused the rattle, but it was not, it needed 
tightening; that the bushing might have been slightly worn; that 
witness did not pay any attention to how long after Lyon bought 
the car it was that he first brought it back; that he does not remem¬ 
ber exactly when Lyon complained of the spring shackle rattle, and 
don’t know whether the first time he complained about the rattle, 
and don’t know that he complained about anything the first time; 
that he did not remember when Lyon first came back; that in Oc¬ 
tober, 1921, his duties consisted of repairing cars, repairing cars all 
the time he was there; that they had a different place where witness 
worked at repairing from the office where cars were sold; that wit¬ 
ness’ business was back in the repair shop; that it was on Sunday 
when witness was in the office when Lyon and his brother was talk¬ 
ing, when he was doing Sunday service and witness did not work 
unless cars were there, didn’t even change his clothes unless there 
were cars to be repaired; that witness did not when they signed the 
contract, but it was Sunday and they agreed to the trade, he is sure 
it was Sunday when they agreed to the trade, the conversation he 
heard was on Sunday; that he don't remember whether it was morn¬ 
ing or afternoon, but it was in the day time, and there was 

37 nothing particular in the transaction to draw his attention 
any more than any other, and he didn’t pay any particular 

attention to it; that the office was a very small room, they were not 
exactly in any particular place, sitting at the desk, maybe walking 
around the car, looking at it; that they were at the desk, and took 
the car out and witness’ brother took Lyon to ride in it, and witness 
wasn’t paying any particular attention where they were standing 
or sitting at the time; that he don’t remember that he was standing 
outside when they were talking on the outside; that he did not re- 
member hearing anything they said on the outside; that they walked 
around the car to look at it, witness did not walk around with him; 
that probably witness was sitting at the desk part of the time they 
were walking around the car, he was sitting at the desk part of the 
time; that he was sitting at the desk when he heard Mr. Lyon say 
he would give his brother $1,200 and the Kline roadster for the car; 
that he was sitting at the desk part of the time; that he would not 
like to say that he heard everything they said when they were walk¬ 
ing around the car. 
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Thereupon, Kenneth L. Frye, recalled, testified that he had 
heard the testimony of the witness Gulli that he had examined a 
Kline car at his request, and that was the car Lyon purchased from 
witness, the same car later taken from Lyon by witness on writ of 
replevin, the car mentioned in the agreement and the returned car; 
that it was the car witness took from Lyon; that he had heard the 
testimony of Lyon as to the conversation between him and witness at 
the time the car was sold to Lyon, and that witness did not tell Lyon 
it was a 1922 car; that at the time this car was taken from Lyon, 
witness did not remember telling either of the ladies who had testi¬ 
fied that this was a 1922 car, did not remember having said such a 
thing at all; that he had the Kline agency two years, and during 
that time frequently had occasion to go to the Kline factory; 

38 that in the Fall of 1921 there was no designation at the fac¬ 
tory of Kline cars by yearly number as distinguished from 

letter number or serial numbers; that the factory sent them by 
series, they don’t say letter at all; and that was true of the Fall of 
1921; that witness had heard the testimony of Lyon as to a conver¬ 
sation supposed to have been had with witness when Lyon delivered 
the letter, and of course he couldn’t remember every word that was 
said; that Lyon came in with the letter and said he had his car, 
but witness did not see the car; that Lyon handed witness the letter 
and told witness to read it, which witness did, and asked Lyon what 
he had to say; that witness said he could not think of taking back 
a new car that Lyon had run 3,500 miles and give Lyon back his 
car and money; that witness told Lyon he “wouldn’t think of doing 
that,” and Lyon said, “Well, we will have to go down and see the 
Judge about it,” and witness said, “Well, I guess we will have to do 
that, then;” and 

Q. Did he say anything to you at that time about your represent¬ 
ing that it was a 1922 car? A. No, sir, only what the letter states 
there. Yes, he spoke about that, you know. 

Q. What did you tell him at that time about it, if anything? A. 
Well, just the same thing that I told him—he signed for a series 
K model machine. Nobody in the world could tell you whether it 
was a 1921 or 1922. 

Witness further testified that he bought the car sold to Lyon from 
the factory, ten days before it was sold to Lyon, and witness bought 
it for a new car; that he had a spring shackle rattle on it which 
we repaired, we fixed for him; that when this car was replevied, wit¬ 
ness was with the Marshal, and the car was being used by Lyon 
at that time. On cross-examination, witness testified that he did 
not remember whether the Kline car model J was on the streets in 
1919; that he did not hear Mr. Hicks testify to that, but 

39 heard him say when they were out in 1920; that he did not 
hear Mr. Hicks say he bought his in February or March, 

1920, which had been run about six months; that Hicks said it 
had been run about 6,000 miles, but didn’t say anything about 
months; that he heard Hicks say his car was a model J; that wit¬ 
ness could not tell whether the model J was on the streets in 1919. 


4—3961a 
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Thereupon N. II. Lyon, recalled, further to maintain the issues on 

his part joined, testified that he remembers young Mr. Frye, the 

brother witness spoke about when testifying, and he was not present 

when witness had the talk with Kenneth L. Frve which resulted in 

«/ 

the trade. 

Q. Was he present during any part of the conversation? A. I 
didn’t see him anywhere. 

On cross-examination, witness testified as follows: 

Q. Had you seen him around there prior to this particular time? 
A. Not that morning. 

Q. I say, had you seen him around the place of business prior to 
this particular occasion? A. Yes, but not that day. 

Q. How frequently? A. Oh, every time I went there. 

Q. That was rather frequent, was it not? A. Quite frequent, yes. 
Q. How do you recall that he was not there this particular day? 
A. Owing to the very fact that there was no one there except Mr. 
Frye and myself; there was no one in the office. 

Q,. Is there anything particular in your mind that causes you to 
recall that .he was not there that particular day? A. Beyond a 
doubt. There was no one in the office but Mr. Kenneth Frve 
40 and mvself, and there was no demonstration of that auto- 
mobile. The only time I rode in that automobile was from 
Mr. Frve’s office down to the bank. 

On redirect examination, witness testified as follows: 

Q. How do you fix that particular time from the occasion when 
the boy was not there but was there on these other occasions? A. 
Why do I fix it that way? 

Q. How do you fix it, the day? A. Because I know it to be a fact. 
Q. You haven’t any other way but knowing it to be a fact? A. 
That is it. 

Thereupon, further to maintain the issues on his part joined, 
Kenn-th L. Frye, recalled, testified that his brother certainly was 
present when the trade was made, and changed the license of the car 
for Lyon; that the - license was changed as soon as they backed the car 
out of the show room; that witness’ brother took the license off the 
old car, the roadster, and put it on the new car. 

Q. That was out in the street? A. Out in the street. 

Q. Was it after or before this paper was signed? A. He signed 
that paper in front of a notary public. 

Q. Well, was it after or before you had drawn up this paper? 
A. That was before it had been signed. 

Q. Was it before you had drawn it up or after you drew it up? 
A. Well, I couldn’t remember exactly about that/ I think that I 
was making up the papers after he put the license on, he changed 
the license. 

And as far as witness remembers his brother was out in the street 
putting the license on when witness was drawing the papers. 
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41 Thereupon the court instructed the jury as follows: 

The Court: Gentlemen of the jury, this trial involves the sale of 
an automobile, and while the sale has developed into two replevin 
suits, the controversy itself is not particularly complicated in its 
facts. The real dispute between the contending parties lies within 
a rather narrow compass. 

Lyon bought a Kline car from Frye for $2,200.00. In payment 
he gave a Kline car that he, Lyon, then owned, at an agreed valua¬ 
tion of $1,000.00, and he agreed to pay the balance of $1,200.00 in 
monthly instalments of $100.00 a month for twelve months, and of 
that balance $100.00 was paid. 

Later on, and omitting details, Lyon complained to Frye that he 
had not received the car he had contracted for, in this, that it was 
not a 1922 car and that it was not a new car. Accordingly, he 
claimed the right to rescind the contract entered into because he 
returned the car that he had purchased from Frye, and Lyon says 
that he had the car there at the time and that he demanded the 
return of his old car and of the $100.00 that he had paid on account, 
to all of which, so Lyon says, Frye laughed and said there was noth¬ 
ing to it at all, and that then he, Lyon, went away. 

Now, that was on December 10, 1921. Thus the matter appar¬ 
ently stood until some twenty days later, when, on December 30, 
1921, no further payments having been made by Lyon in the mean¬ 
time, Frye tiled a suit in replevin, as it is called, against Lyon, under 
which suit he, Frye, re-took and regained possession of the car which 
he had theretofore sold to Lyon, this, of course, upon the theory that 
Lyon had not kept the engagements as to payments set forth in the 
contract of purchase. That was followed on January 5, 1922, just 
about a week later, by Lyon filing a suit in replevin against Frye, 
under which he regained possession of his old car, that is to say, of 
the old car that Lyon had used, in part payment for the new 
car. 

42 Frye at that stage of the controversy exercised the right 
which the law gives him and he retook the old car, which 

temporarily had passed out of his possession, and he retook it by 
giving what we call a forthcoming bond; in other words, the car 
was re-delivered to him, Frye, upon his undertaking to make good 
whatever judgment should ultimately be rendered in the case. 

Now, so far as concerns the matter of tender made by Lyon in 
order to make good his assertive right of rescis-ion—because I do not 
wish to come back to that question again, let me advise you that 
under the undisputed evidence in the case Lyon did all that the law 
required him to do, assuming, of course, that he had the right under 
the facts to rescind. He says he offered to return the car. He says 
he had it there with him at the time and that he demanded his old 
car and the return of the $100.00 that he had paid, and that Frye, 
as I have said, refused the tender, that is, he laughed and said, there 
is nothing to it at all. 

That is all that Lyon was required to do. Nothing further was 
required of him in the matter of the actual physical production of 
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the car in support of the tender, because when you tender something 
you offer something to a man, and he says, I won’t take it, and that is 
the end of it. It was not necessary that he had to drag his car into 
his garage and leave it, because he said in advance, there is nothing 
to it; I have nothing to do with it. 

If you find from the evidence in the case that Frye represented 
to Lyon that the automobile which became the subject-matter of the 
sale made to the latter was a 1922 model and that Lyon made pur¬ 
chase thereof, believing and relying upon the representation so made, 
and if you further find that the representation was untrue in fact, 
that the automobile was a 1921 model, then I advise you that Lyon, 
upon discovery of the representation, had the right either to 

43 affirm the contract, that is, to let the matter stand as it was 
notwithstanding the fact that there was the misrepresenta¬ 
tion, or to disavow and rescind the contract and to tender to the 
vendor the return of the car that had been the subject-matter of the 
contract and to make demand for the consideration that he, Lyon, 
theretofore had paid to Frye, consisting of this old car. 

In that connection it is proper for me to advise you that the 
law in these replevin cases requires that in the event you should 
find in favor of Lvon vou should find the value of the car taken 

t/ «. 

from him. I refer now more particularly to this old car which he 
took in replevin and which was taken back. 

The only evidence as to the value of that car is that given by 
Mr. Lyon himself, which, as I recall it, was that its value at the 
time it was taken from him on January 5, 1922, was $1,100.00. 
I think that is right. Of course, you are not bound by his opin¬ 
ion as to the fact that the car was of the value of $1,100.00 at that 
time, but it is evidence in the case which you should consider along 
with all of the other evidence and therefrom to find what in your 
opinion, if you find for Lvon, was the value of the car on Janu¬ 
ary 5. 1922. 

I have eliminated from your consideration the element involv¬ 
ing the charge that the car purchased was not new, thus leaving 
the charge of alleged misrepresentation as to the year that the car 
was made. 

I have granted certain prayers asked on behalf of Lyon, which 
I will read you. the first being that you are instructed that October 
22, 1921, was Saturday and not Sunday. Now, of course, the ap¬ 
plication of that you will have in mind, because one witness fixed 
the conversation as having been on a Sunday. If you find that 
Mr. Frye represented to Mr. Lyon that the car in question was a 
1922 car and that it was in fact a 1921 car, and that this representa¬ 
tion influenced Lyon to purchase it, then Lyon had the 

44 right to rescind the sale and demand the return of his old 
car and $100.00 upon tendering the car back to Frye, that 

is, upon tendering to him the car that he had theretofore pur¬ 
chased. 

Again, if you find that the false representation claimed by Lyon 
was made by Frye and influenced Lyon in making the purchase, 
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and further find that Lyon did take the steps necessary to rescind 
the sale, then Frye had no right to replevin the car from Lyon 
without first tendering to Lyon the old car, and in such case your 
verdict in the case brought by Frye should be in favor of Lyon. 

Again, if you find that the false representation claimed by Lyon 
was made by Frye and influenced Lyon in making the purchase, 
and you further find that Lyon did take the steps necessary to 
rescind that sale, then Lyon was entitled to the return of his old 
car, and your verdict in the case brought by Lyon should be in 
Lvon’s favor. 

«y 

Finally, if you find in Lyon's favor, then inasmuch as Frye has 
both cars, you must find the value of the respective cars as it ap¬ 
pears from the evidence and announce the value in rendering your 
verdict. 

In conclusion, there are two suits, as you will of course under- 
sfand, one brought by Frye against Lyon, which involves the new 
car, if I may so describe it, and the other brought by Lyon against 
Frve involving the old car. 

Now, if you find that Frye has made out his right to retake the 
car that he sold to Lyon, then you should bring in your verdict in 
his favor with nominal damages in both cases. As I understand 
it, and counsel will correct me if I am wrong, these two cases will 
stand or fall together. 

On the other hand, if you should find in favor of Lyon, namely, 
that he had the right to rescind his purchase of the cur upon the 
ground of a misrepresentation as to its date or year, that is, 
45 1922, whether it was 1921 or 1922, then you will bring in 

your verdict for Lyon. As to the one case, it is agreed by 
Lvon’s attorney that the verdict may be for nominal damages only, 
that is, the case involving the so-called new car, that is, in the event 
von find in Lvon’s favor. 

to *' 

In the other case, as I have already explained to you, in the 
event that you find in favor of Lyon, you should find also the 
value of the car. 

Thereupon, at 3:00 o’clock P. M., the jury retired to consider 
their verdicts. 

Shortly after 4:00 o’clock P. M., the jury having announced to 
the court their inability to agree upon a verdict, the court informed 
counsel for the parties that the jury would be sent for and told 
that, if they were unable to agree within a reasonable time, a 
sealed verdict would be left for them to return if they did not 
agree later, to which proposed action of the court counsel for Frye 
objected on the ground that the same would be improper and be¬ 
yond the province of the court; and thereafter, at 4:40 o’clock P. 
M., the jury were brought into court and asked by the trial judge 
whether their difficulty in reaching a verdict involved a question of 
fact or of law, and whether they desired further instructions upon 
the law. On being informed by the foreman of the jury that their 
difficulty involved a question of fact, the court addressed them in 
substance as follows: 
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It is proper, gentlemen, to say that this case has involved the 
time of the court and counsel, and I think it has been fairly pre¬ 
sented on both sides. The issue of fact is not complicated; it is a 
simple one, whichever way you decide it, and it is your duty as 
jurymen, if you reasonably can do so, to agree. You understand, 
if there is a mistrial, it must be tried all over again. I do not 
know what effort you have made in respect of reaching an 
46 unanimous conclusion, and I suggest that you again retire, 
and, if it is possible to do so, I hope you will agree on one 
side or the other. If you have not agreed by 5 o’clock, I will leave 
with the clerk what is called a “sealed verdict/’ which means that 
if you do agree, you may sign it, seal it, and deliver it to your fore¬ 
man and it will be received tomorrow morning. 

To which action of the court in so addressing the jury counsel 
for Frye duly noted an exception, upon the ground that said ac¬ 
tion was improper after the jury had announced its inability to 
agree on a verdict, and was improper under all the circumstances 
of this case. 

Thereafter, at or about 5:35 o’clock P. M., the jury returned 
their sealed verdicts, and the same were, on the morning of October 
19, 1922, received bv the court. The verdict in the case of Lyon 
v. Frey, Law No. 66253 being as follows: 

AVe, the jurors sworn in the above-entitled cause, find in favor 
of the plaintiff for the possession of the automobile and assess the 
value of said automobile at six hundred dollars. 


And in the case of Frey v. Lyon, Law No. 66251 the verdict was as 
follows: 

AVe, the jurors sworn in the above-entitled cause, find in favor 
of the plaintiff for the possession of said automobile. 

Thereafter, and in due time, counsel for Frey filed a joint mo¬ 
tion for a new trial in both cases; and, on hearing thereof, it was 
suggested by counsel for Lyon that Frye could not complain of the 
verdict in his favor in the one case, whereupon counsel for Frey 
asked and was granted leave to withdraw said motion for a new 
trial in the case of Frye v. Lyon, and judgment in favor of Frye in 
said cause was entered as the same appears of record therein. 
Thereupon, after further hearing thereon, said motion for a new 
trial in the case of Lvon v. Five was bv the court overruled, and 
judgment entered on the verdict therein, to which action of the 
court in so entering judgment counsel for Frye duly noted 
47 an exception. 

The foregoing bill of exceptions contains the substance 
of all the evidence in this case. 

And all the exceptions hereinbefore referred to were noted on 
the minutes of the court as they were severally taken and the de¬ 
fendant (Frye) prays the court to sign and seal this bill of ex¬ 
ceptions to have the same force and effect as if the rulings herein 
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contained were set out in separate bills of exceptions; which is ac¬ 
cordingly done this 3d day of January, A. D. 1923, nunc pro tunc. 

A. A. HOEHLING, 

Justice. 


0. K. as to form. 

H. S. BARGER, 

Of Counsel for Dft. 

P. ERSHLER, 

Of Attorneys for Plff. 

[Endorsed:] Law No. 66263. N. H. Lyon, Plaintiff vs. Ken¬ 
neth L. Frye, Trading as Kline Car Sales Co., Defendant. Bill of 
Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3961. Kenneth L. Frye, &c., appellant, vs. Noah H. Lyon. Court 
of Appeals, District of Columbia. Filed Feb. 19, 1923. Henry 
W. Hodges, clerk. 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1923. 


No. 3961. 


KENNETH L. FRYE, TRADING AS KLINE CAR SALES CO., 

APPELLANT, 

vs. 

NOAH H. LYON. 


FILED SEPTEMBER 25, 1023. 


Court of Appeals of the District of Columbia. 

No. 3961. 

Kenneth L. Frye, Trading as Kline Car Sales Co., Appellant, 

vs. 

Noah II. Lyon, Appellee. 

Stipulation. 

It is stipulated by the parties to the above-entitled cause that the 
minutes of the Court below contain the following entries, and that 
the same shall be printed as part of the Record on Appeal. 

“Thursday, October 19th, 1922. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 
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Law. No. 66251. 

Kenneth L. Frye, Trading as Kline Car Sales Co., Plaintiff, 

vs. 

N. II. Lyon, Defendant. 

Come again the parties hereto, in manner aforesaid, and the same 
jury that retired yesterday returns into court and being inquired of 
as to their verdict upon their oath say they find in favor of the plain¬ 
tiff for possession of the automobile in this cause replevied. 

Law. No. (>6263. 

N. IT. Lyon, Plaintiff, 
vs. 

Kenneth L. Frye, Trading as Kline Car Sales Co.. Defendant. 

Come again the parties hereto, in manner aforesaid, and the same 
jury that retired yesterday, returns into Court and being inquired of 
as to their verdict, upon their oath say that they find in favor of the 
plaintiff for possession of the automobile in this cause replevied, the 
value of which they ascertain to be six hundred dollars ($600).” 

H. S. BARGER, 

O. R. A HALT, 
Attorneys for Appellant. 

DANIEL THEW WRIGHT, 

PHILIP ERSHLER, 

Attorneys for Appellee. 

| Endorsed: | Court of Appeals, I). C. No. 3961. Kenneth L. 
Frye, Trading as Kline Car Sales Co., Appellant, vs. Noah H. Lyon, 
Appellee. Addition to Record per Stipulation of Counsel. Court of 
Appeals, District of Columbia. Filed Sep. 25, 1923. Henry W. 
Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBIA 


October Term, 1923. 


No. 3961. 


KENNETH L. FRYE, Trading as 
Kline Car Sales Co., 

Appellant 

vs. 

NOAH H. LYON, 

Appellee. 

BRIEF ON BEHALF OF APPELLANT 

This appeal is prosecuted to reverse the judg¬ 
ment of the Supreme Court of the District of 
Columbia in a replevin action. 

STATEMENT OF FACTS 

On October 22 , 1921, appellant Frye sold to 
appellee Lyon one Kline touring automobile Model 
6-55-K, Factory No. 1*350, Motor No. 1*351*9, for 
$2,200, the first payment being $1,000, the balance 
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payable $100 a month; and Lyon signed a condi¬ 
tional bill of sale in the usual form. (R. 6 to 8.) 
The $1,000 payment recited in the conditional bill 
of sale was made by Lyon turning in a Kline Road¬ 
ster automobile, Series J. (R. 6.) Thereafter, on 
or about November 10, Lyon made one of the 
monthly payments, and, when the succeeding 
monthly instalment became due he refused to meet 
it, whereupon appellant gave him ten days in which 
to meet the same. (R. 9.) Thereafter, on or 
about December 10, 1921, appellee Lyon delivered 
to appellant Frye a letter to the effect that he re¬ 
scinded the contract of purchase on the ground 
that the car sold him “was not a 1922 car as repre¬ 
sented and was not a new car as represented” and 
demanded the return of his Kline Roadster and 
the $100 payment made. (R. 15.) Appellant Frye 
refused to comply with said demand and, on De¬ 
cember 30, 1921, commenced replevin action No. 
66251, At Law, and retook the said Model 6-55-K 
sold to appellee Lyon, as aforesaid, under said 
conditional bill of sale. (R. 6, 16.) On January 
5,1922, appellee Lyon instituted this action in re¬ 
plevin and took from appellant the said Kline 
Roadster, and appellant Frye gave bond and re¬ 
took said Roadster from appellee Lyon. (R. 16.) 

The two cases were tried together, by agreement 
(R. 6), and, as appears from the record, the theory 
of Lyon’s part of the proceedings was that he had 
a right to rescind, and had rescinded, the trans¬ 
action for fraud committed upon him, the alleged 
or claimed fraud having been (1) that appellant 
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Frye had represented the Model 6-55-K to have 
been a “1922 car,” and (2) that appellant had 
represented it to have been a new car; whereas the 
same was neither a 1922 car nor a new one. Lyon 
testified in anything but positive and satisfactory 
terms that appellant Frye had represent id, in re¬ 
sponse to his, Lyon’s, question, that the car sold 
him was a 1922 car; and, by testimony tending to 
show that the car had rattles in it and was un¬ 
satisfactory, Lyon attempted to establish by infer¬ 
ence that the car was not a new one. Appellant 
Frye denied having told Lyon that the car sold was 
a 1922 car as testified, and offered testimony cor¬ 
roborating him, that the Kline factory did not at 
that time market its cars by yearly designation but 
by series designation. Lyon admittedly had owned 
and used two other Kline cars, and said he knew 
of nothing on either of them to designate them by 
years (R. 18), and that he only knew that the 
Model 6-55-K sold him by appellant was not a 1922 
car by what he was told at the Maryland license 
agency when he applied for tags for the car. 
(R. 18.) 

The testimony is not voluminous, and, for that 
reason we will not attempt to review it here in 
detail, but will leave that for the argument. 

The court instructed the jury that, if they found 
for Lyon in one case they must find for him in 
both, and if they found for Frye in one they must 
find for him in both cases—that the two cases must 
stand or fall together. (R. 29.) The court 
furthermore told the jury that appellee Lyon had 
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failed in his proof upon the question of whether 
the car sold him by appellant Frye was a new car, 
and eliminated this question from the jury’s con¬ 
sideration. (R. 28.) 

ARGUMENT AND AUTHORITIES 

POINT I 

The court erred in permitting Lyon to testify that 
Frye represented the car to be a 1922 model, be¬ 
cause such testimony clearly tended to vary, alter, 
and contradict the terms of the written conditional 
sale agreement. (Assignment of Error No. 1, R. 4. 
See also R. 12, 14.) 

Unquestionably, the car sold by appellant Frye 
to Lyon was in appellant's place of business when 
the transaction was closed, and Lyon looked it 
over. Frye testified that the car was there, and 
that it was not only examined by Lyon, but that 
Lyon rode in and drove it. (R. 6, 10.) Lyon him¬ 
self admitted that he saw the car there before the 
transaction was closed (R. 12), and there is no 
denial by him that he examined the car. He con¬ 
tented himself by saying merely that he did not 
ride in and drive the car before the deal was closed. 
Lyon further testified that, including the car in 
controversy, he had owned and used three Kline 
cars (R. 19); that he was familiar with them, 
from their use, from having visited the Kline fac¬ 
tory, and from frequent discussions of them with 
appellant Frye. (R. 16.) 
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While we do not admit that this record shows 
proof of a representation on the part of appellant 
Frye that this was a 1922 model car, we say: (1) 
that if such representation were made, it was an 
immaterial one and, therefore, not fraudulent; (2) 
that because the automobile was there subject to 
inspection of Lyon, he had no right to rely upon 
any such representation, if it was made; (3) that 
he had no right, in the absence of a showing that 
he was prevented by appellant from making an 
inspection, to say that he was misled or deceived; 
and (4) the record fails to show proof of damage 
to Lyon by the alleged misrepresentation. 

In the case of Slaughter’s Administrator vs. 
Gerson, 13 Wall, 379, a suit in equity was brought 
to foreclose a mortgage on a steamboat. The pur¬ 
chaser defended, claiming fraud in the sale, 
namely, that the seller had represented that the 
boat drew no more than 3^2 feet when fully loaded, 
whereas it drew much more than that. The proof 
showed that the purchaser had not only had the 
opportunity to examine, but had examined, the 
boat for himself, and the Supreme Court held: 

The misrepresentation which will vitiate a 
contract of sale, and prevent a court of equity 
from aiding its enforcement, must relate to a 
material matter constituting an inducement 
to the contract, and respecting which the com¬ 
plaining party did not possess at hand the 
means of knowledge; and it must be a repre¬ 
sentation upon which he relied and by which 
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he was actually misled to his injury . (Italics 
* are ours.) 

Where the means of knowledge are at 
hand and equally available to both parties , and 
the subject of purchase is alike open to their 
inspection , if the purchaser does not avail 
himself of these means and opportunities , he 
will not be heard to say f in impeachment of the 
contract of sale y that he was deceived by the 
vendor’s misrepresentations . (Italics are 
ours.) 

• 

In the case of Southern Development Co. v. 
Silva , 125 U. S. 247, it is said: 

“In order to establish a charge of this char¬ 
acter the complainant must show by clear and 
decisive proof— 

“Firstly: That defendant has made a mis¬ 
representation in regard to a material fact; 

“Secondly: That such representation is 
false; 

“Thirdly: That such representation was 
not actually believed by the defendant, on 
reasonable grounds, to be true; 

“Fourthly: That it was made with intent 
that it should be acted upon; 

“Fifthly: That it was acted upon by com¬ 
plainant to his damage; and 

“Sixthly: That in so acting on it com¬ 
plainant was ignorant of its falsity and 
reasonably believed it to be true. 
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“It is essential that the defendant’s repre¬ 
sentations should have been acted on by com¬ 
plainant to his injury. Where the purchaser 
undertakes to make investigations of his own, 
and the vendor does nothing to prevent his in¬ 
vestigation from being as full as he chooses to 
make it, the purchaser cannot afterwards 
allege that the vendor made misrepresenta¬ 
tions.” (Italics Ours.) 

* 

In the case at bar, the purchaser (appellee) did 
make inspection of the car; he was familiar with 
the make of car he bought; there is not a scintilla 
pf evidence, or even a claim, that he was prevented 
from making his investigation full and complete; 
the trial court told the jury that appellee had failed 
in proving that the car was not a new one; and, 
we respectfully submit, under the authorities here 
cited, he should not have been heard to say that 
the seller misrepresented the car sold and that it 
was anything other than as described in the writ¬ 
ten bill of sale. The record unequivocally shows 
that appellee did get the car which was described 
over his signature in the written conditional bill 
of sale. 

Again, it is a condition precedent, as shown by 
the foregoing authorities, that the purchaser must 
show himself to have been damaged. This he 
failed to do by competent testimony, for he very 
clearly got the car he examined and bought; and 
he has not shown himself to have been damaged, 
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even if the claimed representations had been made 
and he had the right to rely upon them. 

See also the following cases: 

Eureka Dairy Co. v. McSween , 37 App. D. 
C., 1. 

McDonald v. Trapton , 15 Me., 225. 

Shappirio v. Goldberg , 20 App. D. C., 1. 

Farrar v. Churchill , 136 U. S., 246. 

Farnsworth v. Duffner, 142 U. S., 43, follow¬ 
ing Slaughter vs. Gerson , Supra. 

POINT II 

The court erred in refusing to permit the witness 
Hicks to state whether in 1921 the Kline Factory 
was marketing its cars by series or yearly designa¬ 
tion. (Assignment of Error No. 3, R. 4 and 22.) 

Witness had testified to a lengthy experience in 
the used car business, and familiarity with the 
trade-books giving data on cars of all makes; he 
had testified to a long use of the Kline car him¬ 
self; to his having been in the Kline factory; and 
to the fact that he was familiar with the method 
of marketing the Kline cars in the particular indi¬ 
cated. And yet, the court refused to permit the 
witness to say whether, in 1921, the Kline factory 
was marketing its cars by yearly or series desig¬ 
nation. This, we submit, was error prejudicial 
to appellant. 
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POINT III 

The court erred, under all the circumstances dis¬ 
closed by this record, in telling the jury at 4:40 
P. M., that, if they had not agreed by 5:00 o’clock, 
he would leave a sealed verdict for them to return 
when they did agree. (Assignment of Error No. 4, 
R. 4 and 30.) 

While we have been unable to find authorities 
exactly in point, we contend that the action of the 
court amounted to an announcement that, if they 
did not agree by five o'clock—within a period of 
twenty minutes—they would be left to deliberate 
until they did agree and return a sealed verdict; 
and, this action of the court having been taken over 
objection of one of the parties, and in the face of 
the jury's announced inability to agree, was 
improper. 

Similar questions have been considered by vari¬ 
ous courts, including the Supreme Court of the 
United States; but the nearest the latter tribunal 
has ever come to deciding the precise point was to 
hold that, where both sides consented to the rendi¬ 
tion of a sealed verdict , in open court, it would not 
be disturbed upon the sole ground that the jury 
were permitted to separate before the verdict was 
returned into court. Pounds v. United States , 171 
U. S., 35, 43 L. Ed., 62. The improper action on 
the part of the court in this regard is reflected in 
the verdicts themselves, in this: That the court 
expressly told the jury that the two cases must 



stand or fall together; that if they found for Lyon 
in one case they must find for him in both; and 
that, if they found for Frye on one, they must find 
for him in both, but, despite this instruction, they 
returned a verdict for Lyon in one case and for 
Frye (appellant) in the other, thus clearly show¬ 
ing a compromise upon the part of the jury, and an 
action on their part contrary to the court’s instruc¬ 
tions. (R. 29, 30.) In other words, who can say 
but what the jury’s “agreement” or compromise 
was hastened by the court’s action in telling them, 
in effect, that if they did not agree within twenty 
minutes, he would leave them locked up until they 
did agree? We respectfully submit that this action 
was prejudicial to appellant, and that the judg¬ 
ment should be reversed on this ground alone. 

In the case of Simmons v. Fishy 210 Mass., 563, 
Ann. Cas., 1912 D, 588, an action for personal in¬ 
juries, the issue was as to defendant’s liability and 
not as to damages for the loss of an eye, and the 
court held that a verdict for $200 was so grossly 
inadequate as to show conclusively that the verdict 
was a compromise, reached by some of the jurors 
surrendering their conviction that the defendant 
was not liable, in order to reach a verdict; and 
that, while the action of a trial court in granting 
or refusing a new trial is ordinarily one of discre¬ 
tion, yet, the discretion is not arbitrary and may 
be reviewed and reversed. The court, among other 
things, said: 
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“ * * * The jury room cannot be en¬ 
tered in order to ascertain what has tran¬ 
spired there. Its deliberations are in secret, 
and ordinarily cannot be made the subject 
of testimony by jurors. (Cases.) It is not 
infrequently possible to determine with some 
approximation to accuracy what went on 
there from the result produced. This is such 
a case. 

“ * * * It is inconceivable that any 
jury, having agreed upon the issue of liability, 
should have reached such a determination as 
to damages. * * * The verdict itself is 

almost conclusive demonstration that it was 
the result, not of justifiable concession of 
views, but of improper compromise of the vital 
principles which should have controlled the 
decision. The inference is irresistible that it 
could have been reached only by certain of 
the panel conceding their conscientious belief 
that the defendant ought to prevail upon the 
merits in order that a decision might be 
reached. * * * ” 

Under the theory upon which this case was tried, 
Lyon had a right to rescind completely; and the 
sole issue was as to whether he had this right. The 
court’s instructions gave the case to the jury upon 
that issue and under that theory, but their verdict 
is a compromise of the issue, for it gives him not 
a complete but a partial rescission, while, on the 
other hand, if the jury believed (as some of the 
jurors must have believed) that Lyon was not en- 
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titled to rescind, then Frye was entitled to both 
cars and should not have a judgment against him 
for the supposed value of the roadster, as per the 
jury’s verdict. 

POINT IV 

It was error for the court to overrule appellant’s 
motion for a new trial, for the reasons stated in 
Assignment of Error No. 5, R. 4. 

The verdict of the jury having been clearly a 
compromise, at variance with the court’s instruc¬ 
tions, and at variance with the whole theory upon 
which the case was tried, the action of the court 
in refusing a new trial is error. 

The verdict of the jury in this case is contrary 
to the competent evidence, and against the weight 
of the evidence; and the court’s refusal to set the 
verdict aside and grant a new trial was such an 
abuse of discretion as amounts to reversible error. 

The contentions we have made under Point I, 
and the authorities there cited, are applicable also 
to this phase of the case (Point IV); and to avoid 
repetition we refer to the same in support hereof. 

We earnestly contend that the judgment herein 
complained of should be reversed with appropriate 
instructions. 

Respectfully submitted, 

Harry S. Barger, 

Allen MacCullen, Clarence R. Ahalt, 

Of Counsel . Attorneys for Appellant 
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dmtrt of Appeals 

OF THE DISTRICT OF COLUMBIA 


KENNETH L FRYE, Trading as \ 

KLINE CAR SALES COMPANY, j 

Appellant, ( 

vs > No. 3961 

NOAH H. LYON, \ 

Appellee. ) 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

It may be gathered from the Bill of Exceptions 
(R. 6) that two actions at law numbered respect¬ 
ively 66251, Frye vs Lyon, and 66263, Lyon vs 
Frye, came on for trial and were tried together by 
agreement; the appeal is from only the judgment 
rendered in Lyon’s favor in his case against Frye, 
No. 66263, and the Record does not contain the 
declaration nor show the issues in the other action, 
Frye vs Lyon, No. 66251. 
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The charge of the Court (R. 27) states that 
Lyon being the owner of a Kline automobile, pur¬ 
chased for $2,200, what he thought was a new 
Kline Car from Frye, an automobile dealer, and 
turned in his old Kline car in part payment at an 
agreed valuation of One Thousand Dollars 
($1,000); the balance of the purchase price Twelve 
Hundred Dollars ($1,200) to be paid in monthly 
installments of One Hundred Dollars ($100) a 
month for twelve months. The agreement was 
made on the 22nd of October, 1921, and evidenced 
by conditional bill of sale for the so-called “new” 
car. (R. 6-8.) 

Frye induced Lyon to enter into the trade by 
falsely representing to him that the car which he - 
sold Lyon was a new car and made in the year 
1922. (R. 12-13.) Lyon then lived in Baltimore, 

where his business required him to be most of the 
time. (R. 13.) Lyon had various troubles with 
the car beginning on the very day he drove it away 
from Frye’s place, which culminated in his discov¬ 
ering on applying at the Maryland License Agency 
in Baltimore for a car license, that the car was 
neither a new car, nor a 1922 car (R. 18-19). 
Lyon immediately came to Washington, consulted 
his counsel, and on December 10th, 1921, in writ¬ 
ing notified Frye that he rescinded the sale on the 
ground of fraud and demanded the return of his 
old car together with the first payment of One 
Hundred Dollars ($100) which he had made. At 
the time of delivering this notification to Frye, 
Lyon tendered to him the Frye car, which Frye 
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refused to accept. The letter of rescission is on page 
15 of the Record, having been produced by Frye 
and its receipt conceded by him. The only 
difference in matters of fact at the trial, was 
whether or not Frye had represented to Lyon that 
the car was a new car and was a 1922 car. 

It was stipulated by the parties (R. 16) that 
Frye replevined the so-called “new” car from Lyon 
on December 30th, 1921, that Lyon replevined his 
old car from Frye January 5th, 1922, that Frye 
gave a forthcoming bond and took possession of 
Lyon's old car and had both cars at the time of 
the trial. 

Two witnesses testified that they rode in the so- 
called “new” car the very day Lyon got it from 
Frye, that it rattled, was loose in the joints, the 
noise was very annoying and that they all com¬ 
mented on it at the time. Lyon (R. 13-17). Anna 
B. Corson (R. 20-21). Col. John Gibbons testified 
that he rode in the car several times from Balti¬ 
more to Washington with Lyon, that the rattle and 
noise was annoying, and that he went with Lyon 
to Frye's establishment to see about it on three 
occasions, where mechanics worked upon the car, 
but without avail. 

It was admitted by Frye and his mechanics who 
testified, that Lyon had the car back many times 
complaining about it, and they endeavored to re¬ 
pair it. That the car was not new and was not a 
1922 car seems conclusively established by the fact 
that on one of the occasions when Lyon had it back 
he saw that a certain bushing was much worn 
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(R. 17); Frye's brother admitted the worn bush¬ 
ing (R. 24), and Frye himself admitted it and 
tried to account for it by saying that it was “a 
misfit" which neither a jury nor anybody else 
would believe. (R. 10.) Many other facts are 
disclosed by the testimony which not only war¬ 
ranted but required a finding that the car was not 
a new car and was not a 1922 car. 

ASSIGNMENTS OF ERROR 
Assignment No. 1 

“The Court erred in permitting Lyon to testify 
that Frye represented the car to be a 1922 model, 
because such testimony clearly tended to vary, 
alter, and contradict the terms of the written con¬ 
ditional sale agreement." 

This assignment is based upon what the Record 
discloses upon page 12; Lyon had already testified 
without objection that Frye had said to him, “This 
is a new one over here, this is a 1922; you need a 
new model;" and the appellant heard and listened 
to this testimony without making any objection; 
then, perhaps because he did not like it, makes an 
objection to it after it had been heard; an objec¬ 
tion itself of such a general nature as to present 
no point. The answers to the assignment are three: 

A. The appellant (R. 6) had already given in 
his own case, his own testimony as to this identical 
conversation with Lyon, and for this reason if for 
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no other, the appellee had a right to give his testi¬ 
mony of that conversation to meet what Frye had 
already offered in evidence on the point. 

B. An objection made to testimony after it has 
been asked for and given comes too late, for the 
reason that testimony received without a prelimi¬ 
nary objection is necessarily received by consent, 
for objection is waived by not making it. Globe 
Co. vs. Gately* 51 App. D. C. 367. 

C. The point at best has no merit, for the reason 
that the testimony was not offered to vary the 
terms of a written instrument, but in order to 
establish that Lyon was prevailed upon to sign the 
written instrument by false and fraudulent mis¬ 
representations. 


Assignment No. 2 

“The Court erred in refusing to permit the wit¬ 
ness Hicks to state whether in 1921 the Kline Fac¬ 
tory was marketing its cars by series or yearly des¬ 
ignation.” 

This assignment is based upon what the Record 
discloses on pages 21-22. The witness Hicks had 
testified that he had never worked in the Kline fac¬ 
tory, was never in the Kline factory in 1921, never 
saw a new Kline in 1921, that he did not actually 
purchase or handle a new Kline in 1921, and was 
then asked as follows: 
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Q. Mr. Hicks, from your experience in 
the handling of Kline cars, are you able to 
say whether in the year 1921 the Kline fac¬ 
tory was putting out its cars by series desig¬ 
nation or by yearly designation? 

To this question an objection was sustained. 

This assignment of error is futile for three rea¬ 
sons: 

A. What the Kline factory had done in putting 
out its cars was irrelevant to the issues, which were, 
whether Frye had made a false statement to Lyon 
in saying that the car was a new car and a 1922 
car. 

B. The witness clearly showed that he had no 
knowledge or information which could enable him 
to answer the question. 

C. No error is shown because no proffert of 
proof was made to indicate that the question if 
answered would have been favorable to the appel¬ 
lant in its import. McCurley vs. Natl. Sav. & Tr. 
Co., 49 D. C. 10. 


Assignment No. 4 

“The Court erred, under all the circumstances 
disclosed by this Record, in telling the jury at 4:40 
P. M., that, if they had not agreed by 5:00 o’clock, 
he would leave a sealed verdict for them to return 
when they did agree.” 

This assignment is based upon what appears 
upon pages 29 and 30 of the Record. 
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After the jury had been in deliberation it advised 
the Court that it had not yet been able to agree, 
the Court gave instructions as to the propriety of 
agreeing (R. 30) and announced that if there was 
no agreement by 5:00 o’clock a “sealed verdict” 
would be left with the Clerk for jurors to sign when 
they had agreed. The only exception taken was 
“to which action of the Court in so addressing the 
jury counsel for Frye duly noted an exception upon 
the ground that said action was improper after 
the jury had announced its inability to agree upon 
a verdict and was improper under all the circum¬ 
stances of this case.” 

It is to be observed that there was no objection 
to the rendering of a sealed verdict when it was 
rendered at a later time; with the parties and their 
counsel present as shown by the Record (R. Stipu¬ 
lation). No objection was made at the time the 
verdict was rendered to its receipt, whereby there 
was a waiver of any irregularity concerning a 
“sealed verdict” if any irregularity there was. 

Assignment No. 5 

“It was error for the Court to overrule appel¬ 
lant’s motion for a new trial, for the reasons stated 
in Assignment of Error No. 5, R. 4.” 

While it may be that circumstances can exist 
in a case to establish that under peculiar circum¬ 
stances the overruling of a motion for a new trial 
amounted to an abuse of judicial discretion, as 


“newly discovered evidence which could not have 
been produced at the trial,” or “surprise, casualty 
or irregularity occurring during the trial which 
could not have been foreseen and guarded against,” 
yet ordinarily the awarding of a new trial is in 
the discretion of the trial judge and so long as 
that is fairly exercised, no error appears. Now 
at Bar, no question was presented on the Motion 
for a New Trial which had not been presented 
during the trial, and which is not involved in all 
the points sought to be made throughout the prog¬ 
ress of the trial, none of which seem meritorious. 
Under these circumstances, there was no abuse 
of judicial discretion in overruling the motion for 
a new trial. Phillips vs Moore & Hill, 51 D. C. 349. 

The case presented a simple, clear-cut issue of 
fact, upon which the direct testimony and the cir¬ 
cumstances of fact presented throughout the rec¬ 
ord, justified the jury in finding that by false and 
fraudulent representations Frye induced Lyon to 
purchase a worn-out second-hand car for a new 
one. 

That the judgment below should be affirmed is 
respectfully submitted. 

Daniel Thew Wright, 
Philip Ershler, 

Attorneys for Appellee. 















